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Avrising out of Order-in-Original: 488/Reb/Cex/APB/2016Date: 06.04.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A’bad-Ill.
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Name & Address of the Appellant & Respondent
M/s. Regent Granito ( India) Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building,
_Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso fo sub-section (1) of Section-35 bid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. '
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(C) in case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. P
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) BT SAET Yob AR, 1944 BT URT 35— 9041 /35—5 B aia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) Soafafad uRess 2 (1) & H 97 AR & A B odle, afial & AWl § <fmr
g, aid Sdied gew U4 qarax e =aneen (Rree) @ uRw deim difsar,
ABHIIEIG H 31120, 7 Heel gRUCH HHITSTE, WEMf} 7R, STEHgTETg—380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form: EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1 000/- Rs 5{000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lag;:5 Lae”to‘50‘Lac and above 50 Lac
respectively in the form of crossed bank draft in favour offAss/tt Regxstar\ ofﬂa branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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' In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One'copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise-& Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, :

Under Central Excise and Service Tax, “Duty demanded” shall include:

0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are ir7 dispute, or
penalty, where penalty alone is in dispute.” R Fe
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ORDER-IN-APPEAL

This appeal is filed by M/s Regent Granito (India) Ltd., AT & PO Hajipur,A
Near Sabar Diary, Himatnagar, Ta.. Prantij, Dist. Sabarkantha Gujarat (for short - “the

appellant”) against Order-in-Original No. 484 to 488/Reb/Cex/APB/2016 dated -

06.04.2016 (for short-“impugned order) passed by the Assistant Commissioner of
Central Excise, Gandhinagar Division, Ahmedabad-IIl (for short - “the adjudicating

authority”).

2. Briefly, the appellant had filed a rebate claim for Rs.-2,81,890/- under Rule
18 of Central Excise Rules, 2002 (for short — CER “02) tead with notification No. 19/2004-
CE(NT) dated 06.09.2004, in respect of goods exported vide four ARE-Is during
November 2013 to February 2014. On his failure to submit the Bill of export, a query
memo dated 17.62.2016 was issued to the appellant. Vide the impugned order, the rebate
claim was rejected by the adjudicating authority on the grounds of non submission of

Bill of export.

3. Feeling aggrieved, the appellant has filed this appeal inter alia, stating that
the adjudicating authority had erred in considering the rebate claims filed by the appellant
as claims under export entitlement; that all the documents except duplicate copy of Bill of
export have been submitted with the claim; that the Joint Secretary (Revisionary
Authority) has already decided the issue wherein it is held that the substantial benefit
cannot be denied for lapse of not filing bill of export, when the fundamental condition for

granting rebate of duty paid on export goods stands fulfilled.

4, Personal hearing in the matter was held on 17.01.2017. Shri M.H Raval,
Consultant appeared for the same on behalf of the appellant and reiterated the

submissions made in the grounds of appeal.

5.0 I have gone through the facts of the case and submissions made in the appeal
memorandum. The limited point to be decided is whether the appellant is eligible for

rebate claim.

6. In the instant case, I observe that the rebate claim in question was returned

on the basis of the said query memo, the appellant has filed an appeal before the appellate
authority. The appellate authority has, vide OIA dated 10.11.2015, remanded the case as
the jurisdictional officer has not mentioned the required documents in the query memo.
The appellant has again filed the rebate claim on 12.01.2016 and the same was rejected

on the grounds of non-submission of bill of export.

6. In the instant case, it is observed that [a] there is no dispute regarding supply

of goods to SEZ; [b] that this supply was against payment of duty; and [c] about receipt

of the said goods in the SEZ. The only point on which the rebate stapds' enied*ls that the
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7. The procedure for DTA procurement and clearance to Special Economic
Zones has been prescribed under Circular No.29/2006-Cus dated 27/12/2016 issued by
C.B.E.C., Ministry of Finance (Department of Revenue). The stipulation regarding proof

of export in this circular is as follows:

“7.  Clearance of goods at the place of dispaich, i.e., at the factory or warehouse may be,
at the option of the exporter (DTA Supplier), either ‘under examination and sealing of
goods by the Central Excise officer’, or, ‘under self- sealing and self examination’, as is
applicable in the case of export of goods under Rule 18 or 19 of Central Excise Rules,
2002. The manner of disposal of copies of ARE-1, monitoring of proof of exports, demand
of duty in case of non-submission of proof of exports, etc. shall be the same as is applicable
in case of exports made under Rule 18 or Rule 19 of the Central Excise Rules, 2002.”
The stipulation for Claim of Rebate under Rule 18 of CER, 2002 read with Notification

No. 19/2004-CE(NT) dated 06/09/2014 is as follows:

“The Assistant Commissioner of Central Excise or the Deputy- Commissioner of Central
Excise of Central Excise having jurisdiction over the Sactory of manufacture or warehouse
or, as the case may be, Maritime Comimissioner of Central Excise shall compare the
duplicate copy of application received from the officer of customs with the original copy
received firom the exporter and with the triplicate copy received from the Ceniral Excise
Officer and if satisfied that the claim is in order, he shall sanction the rebate either in whole
or in part.” g
As per the above stipulations, proof of export in case of clearance to SEZ should be in
form of endorsement, regarding admittance of goods in full into the SEZ, by the
Authorized Officer of Customs posted in the SEZ, on ARE-I and /or Bill of Export. In the
present case there is no dispute regarding the fact that admittance of goods in full into
SEZ have been endorsed on the body of the ARE-1 in all the cases. Therefore, once the
proof of export in the form of such endorsement on ARE-I were available, the non-
submission of Bills of Export is to be treated as a procedural lapse and the substantive

benefit of Rebate cannot be denied.

8. This issue however, is no longer res integra, having been settled by the JS

(RA), Government of India, through various orders. The appellate authority has also

setiled the said issue through various Orders-in-Appeal. The appellant has relied on
various case laws, to contend that the rebate has been wrongly rejected. [ observe that the
Joint Secretary (Revisionary Authority), Government of India, in the case of M/s. Gujarat
Organics Limited [2014(314) ELT 981], and in case of M/s Wipro Ltd [2014 (307) ELT
206 (GOI)] has settléd the issues relating to non submission of duplicate copy of ARE-1
and Bill of export. The relevant para in the case of M/s. Gujarat Organics Limited is as

under:

9. Government observers that in terms of Para 5 of Board’s Circular No. 29/2006-Cus., dated
27-12-2006, the supply from DTA to SEZ shall be eligible for claim of rebate under Rule 18 of
Central Excise Rules, 2002 subject to fulfilment of conditions laid thereon. Government Surther
observes that Rule 30 of SEZ Rules, 2006 prescribes for the procedure for procurements Jrom the
Domestic Tariff Area. As per sub-rule (1) of the said Rule 30 of SEZ Rules, 2006, DTA may supply
the goods to SEZ, as in the case of exports, either under Bond or as duty paid goods undeér claim
of rebate under the cover of ARE-1 form. The original authority has-rejected rebate as they failed
to produce Bill of Export in term of sub-rule (3) of Rule 30-0feSEZ, Riles;»2006 and Board’s

Circular No. 29/2006-Cus., dated 27-12-2006. C.B.E. & C. Cjreul, ﬁNzx—é/'Q‘ag(o?éu\s., dated 19-3-

2010 further clarified that rebate of duty paid on goods sz:ﬁé[ig‘c}i/to SEZ is, adi{z\tfﬁible under Rule
b i \ 7
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18 of Central Excise Rules, 2002. Government observes thal in terms of Rule 30(5) of the SEZ
Rules, Bill of Export should be filed under the claim of drawback or DEPB. Since rebate claim is
also export entitlement benefit, the respondent was required to file Bill of export. Though Bill of
Export is required to be filed for making clearances to SEZ, yet the substantial benefit of rebate
claim cannot be denied only for this lapse. Government observes that Customs Officer of SEZ Unit
has endorsed on ARE-1 form that the goods have been duly received in SEZ. As the duty paid
nature of goods and supply the same to SEZ is not under dispute, the rebate on duty paid as goods
supplied to SEZ is admissible under Rule 18 of Central Excise Rules, 2002. Commissioner
(Appeals) has rightly allowed the rebate claims in these cases.

The relevant para in case of M/s Wipro Ltd is as under:

8. Government observes that as per procedure, the original and duplicate copy of ARE-1 duly
completed in all respects is presented to the Customs along with goods at the port of export. The
Customs Qfficer after being satisfied about the fact that export of said goods is in accordance with
law, he certifies in Part-‘C’ of both the duplicate and original copy of ARE-1 that goods are
exported said shipping bill No. After the said customs certification, customs will hand over
original copy to the exporter and send the duplicate copy either by post or handover to exporter in
a sealed cover for submission before rebate sanctioning authority. In this case the duplicate copy
has not reached the rebate sanctioning authority. But the original copies of ARE-1 is submitted.
The same customs certification confirming the export of goods is available on original ARE-1. The
non-submission of duplicate copy of ARE-1 being a procedural lapse cannot be a ground for
denying the substantial benefit of rebate claim. However, the original authority could have made
correspondence with the SEZ Customs authority to either ascertain genuineness of ARE-]
certified copy or get confirmation about receipt of said goods in SEZ. The substantial benefit of
rebate claim cannot be denied for minor procedural infiactions.

7. As is evident, the rationale applies to the present dispute. [ find that the issue
of non submission of Bill of Export stands settled in favour of the appellant, subject to
fulfillment of certain fundamental condition. As in the present case, since there is no
dispute regarding supply of goods to SEZ on payment of duty and about receipt of the
said goods in the SEZ, the rejection of rebate by the adjudicating authority, is erroneous

and is therefore set aside.
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8. The appeals filed by the appellant stand disposed of in above terms. N ’W‘["\
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Date: 22/02/2017
Attested -
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Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.

To,

M/s Regent Granito (India) Ltd.,

AT & PO Hajipur, Near Sabar Diary,
Himatnagar, Ta.. Prantij, Dist. Sabarkantha
Gujarat

Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of Central Excise, Ahmedabad-III.

3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad - III

4. The Dy./Asstt. Commissioner, Central Excise, Division -Gandhinagar, Ahmedabad-111
\/5./62rd file

6. P. A.
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